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I. Executive Summary 

 Based on changing Federal and State regulations associated with Chesapeake Bay 

nutrient goals (i.e. Total Maximum Daily Loads (TMDL), onsite sewage disposal system (OSDS)/ 

alternative onsite sewage system (AOSS) management, stormwater management, and 

groundwater management), the Middle Peninsula Planning District Commission (MPPDC) staff 

continued to develop a rural pilot project that aimed to identify pressing coastal issues of 

concern relating to new federal and state regulations that ultimately necessitate local action 

and policy development in response.   

 Through direct locality assistance, providing regional guidance to the Middle Peninsula 

Planning District Commission, and coordinating a project committee of local government 

administrators and planners, MPPDC staff assisted in the development, assessment, and 

articulation of enforceable policy tools necessary to aid local decision making in response to 

water quality regulations.  Therefore MPPDC staff worked with Middle Peninsula localities on a 

variety topics associated with water quality, including stormwater, OSDS, roadside ditches and 

outfalls, groundwater management, and water reuse.  

 First, with funding through the Virginia Department of Environmental Quality (DEQ) and 

the National Fish and Wildlife Foundation (NFWF), MPPDC staff worked with Middle Peninsula 

localities towards the development of a Virginia Stormwater Management Program (VSMP) to 

address new Virginia Stormwater Management regulations. Currently localities have submitted 

a draft VSMP ordinance, staffing and budget plan, and a draft administrative guidance manual 

that includes program policies and procedures. Second, MPPDC staff continued to seek the 

establishment of a regional sanitary sewer district to manage the temporal deployment of 

nutrient replacement technology for installed OSDS systems in Gloucester County. However 

with limited success, MPPDC staff continues to consider alternative policy options to move 

forward.  

 A new program element that was identified by local governments during Phase I of the 

Land and Water Quality Project (Grant #NA11NOS4190122 Task 94.02) included an analysis of 

the ownership, management, and oversight of stormwater ditches and the relationship to the 

secondary road system overseen by the Virginia Department of Transportation (VDOT). Initial 

1



thoughts supported the idea that all ditches (roadside or parallel ditches and outfall ditches or 

perpendicular ditches) were under public ownership and therefore the responsibly of VDOT.  As 

Phase II funds were used to hire a legal consultant to conduct a legal analysis of seven ditches 

parallel and perpendicular to VDOT right-of-ways (ROW) to help clarify the party responsible for 

maintaining roadside ditches, the findings were contrary to some of the original beliefs. It was 

found that in the majority of cases, that outfall ditches that run perpendicular to VDOT roads 

are the responsibility of private property owners (See Figure 1).  Ultimately however the report 

found that the duty to keep ditches clear and maintained is determined by ditch-specific 

circumstances. This report generated additional questions for local governments that will be 

explored in upcoming projects.  

 Finally, during this project period, MPPDC staff continued to advance the idea of water 

reuse, linking the Hampton Road Sanitation District (HRSD) effluent discharges with a significant 

industrial user of ground water in the Middle Peninsula.  
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II. Introduction 

 To build on MPPDC staff efforts from Phase I of the Land and Water Quality Project 

(Grant #NA11NOS4190122 Task 94.02), additional progress has been made during Phase II of 

this project to research, inform and develop enforceable policy in response to changing Federal 

and State regulations associated with Chesapeake Bay nutrient goals. Therefore MPPDC staff, in 

partnership with Middle Peninsula localities, worked together to comprehensively address local 

implications of these regulations.  

 

III. Product #1: Continuation of the Project Committee 

MPPDC staff continued to directly assist localities and provide regional guidance to the 

Middle Peninsula Planning District Commission. In part, MPPDC staff convened local 

government administrator meetings and local planner meetings throughout the project period 

to continue the Watershed Implementation Plan (WIP) committee that was organized during 

Phase I of the Land and Water Quality Project (Grant #NA11NOS4190122 Task 94.02). The 

committee continued discussions on coastal issues concerning local rural governments relating 

to the Chesapeake Bay cleanup, new legislation that may cause local action (i.e. stormwater 

and groundwater area management expansion), and unintended consequences of the Phase II 

WIP.  More specifically, MPPDC staff kept project committee members up-to-date on the 

progress made in development of a local/regional stormwater management program in 

response to new Virginia Stormwater Management Regulations. In addition, upon completion 

of the ditch ownership report under product #3, MPPDC staff reviewed the report with the 

Committee and discussed local implications.  

MPPDC staff also met with representatives of Virginia DEQ at the Coastal Planning 

District Commission Meeting (November 26, 2013) to discuss state level WIP engagement 

strategies with local governments. DEQ staff apologized for the lack of state level outreach to 

impacted local governments and advised that DEQ staff should be outreaching more with local 

governments. To-date local governments have not received additional outreach regarding WIP 

engagement strategies/local responsibilities or expectations. 
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IV. Product #2: Continuation of Rural Government Assessment of Nutrient Loading 

 The MPPDC was awarded two grants for Middle Peninsula localities in the fall of 2012 to 

address new Virginia stormwater management program (VSMP) regulations. For Phase II, 

MPPDC project mangers coordinated and collaborated with the MPPDC stormwater project 

manager to comprehensively assess nutrient loading by our rural local governments and how it 

relates to federal and state water quality regulations and/or programs. Through this 

collaboration MPPDC staff were able to provide Middle Peninsula localities with current 

information from the state, particularly as stormwater regulations and the General 

Construction Permit were amended and adopted December 17, 2013 only a month prior to the 

preliminary VSMP deadlines. As reported to MPPDC staff by DEQ stormwater staff, state level 

budget cuts and staff reductions at DEQ Stormwater program office have delayed the arrival 

Phase II stormwater contracts ultimately delaying MPPDC staff’s ability to assist localities. 

Originally Phase II contracts were expected in October 2013; however MPPDC staff just recently 

received the Phase II contract in January 2014.  

 While the development of local VSMPs have been a regional priority, during the course 

of this Phase II project, groundwater management area expansion into the Middle Peninsula 

and water reuse were also topics of interest. On July 16, 2013, MPPDC presented a talk (Please 

see Appendix A for Presentation Notes) to the State Water Commission on local government 

perspectives on the work of the General Assembly on mandated matters of local and regional 

water supply plans, expansion of the groundwater management area, water reclamation and 

reuse, and other indirect regulations and mandates that directly or indirectly impact water 

supply (quantity and quality)—stormwater, TMDL, and Chesapeake Bay clean up.  The State 

Water Commission was established by the Virginia General Assembly to: 

 

 Study all aspects of water supply and allocation problems in the Commonwealth, 
whether these problems are of a quantitative or qualitative nature; and 
 

 Coordinate the legislative recommendations of all other state entities having 
responsibilities with respect to water supply and allocation issues. 
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Therefore this presentation was critical to the Commission’s understanding of the implications 

of water management on local governments. As a result of this presentation Middlesex County 

Board of Supervisors took the initiative to adopt a resolution Requesting that the Virginia 

Department of Environmental Quality Take Proactive Measures to Restore Artesian Head 

Pressure and Reduce High Chloride Concentrations in the Potomac Aquifer. Middlesex County 

brought this resolution to the Middle Peninsula Planning District Commission for support and 

requested adoption by the Commission. Upon much discussion the Middle Peninsula Planning 

District Commission adopted the resolution as presented (See Signed Resolution in Appendix B). 

The adopted resolution was then passed along to DEQ for consideration. In response DEQ 

stated that “The Department of Environmental Quality (DEQ) has identified coastal plain 

groundwater management as an important agency priority. I [David Paylor, Director of DEQ] 

have already scheduled an initial briefing for Secretary Ward on this issue.” (See Appendix C for 

full letter). In other efforts to advance the idea of the Potomac aquifer and water use, MPPDC 

staff in coordination with the HRSD engaged in discussions regarding reusing water treated 

effluent (reclaimed water1) from HRSD facilities.   

 

V. Product #3: Unintended Consequences of Phase II WIP 

 During project committee meetings with local government administrators and local 

planners, from November 2012 to February 2013, seven ditches parallel and perpendicular to 

                                                           
1
 Reclaimed water is wastewater, storm water or gray water that is treated to remove pollutants and pathogens 

that are potentially harmful to the environment or human health. Reclaimed water can be reused in a variety of 
ways that typically does not require drinking water quality. The greater the potential for public contact with 
reclaimed water, the more treatment and disinfection the water requires in order to protect public health. 
Reclaimed water may be produced from two kinds of wastewater, municipal and industrial.  
     For municipal wastewater, there are two sets of treatment standards referred to as Level 1 and Level 2. 
Reclaimed water meeting Level 1 standards is highly treated and disinfected and suitable for reuses with potential 
for public contact. Examples of Level 1 reclaimed water reuses include all types of landscape irrigation in public 
access areas (i.e., golf courses, cemeteries, public parks, school yards and athletic fields), non-residential toilet 
flushing, fire fighting or protection and fire suppression in non-residential buildings, outdoor domestic or 
residential reuse (i.e., lawn watering and non-commercial car washing), commercial car washes, commercial air 
conditioning systems,  irrigation for food crops not commercially processed, and commercial laundries. Reclaimed 
water meeting Level 2 standards is not as highly treated and disinfected as Level 1 reclaimed water and is suitable 
for reuses where there is little or no potential for public contact. Uses include irrigation for any food crops 
commercially processed, irrigation for non-food crops and turf (i.e. fodder, fiber and seed crops, pasture for 
foraging livestock, sod farms, ornamental nurseries, and silviculture), landscape impoundments with no potential 
for public access or contact, soil compaction, dust control, washing aggregate, making concrete, livestock watering, 
aquaculture, stack scrubbing, street washing, boiler feed, ship ballast, and cooling towers. 
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the VDOT right-of-ways (ROW) were identified for analysis.  In contract with John Morris of 

Beale, Davidson, Etherington and Morris, P.C., a legal analysis was conducted to determine 

ditch/outfall ownership, management, and oversight and the relationship to the secondary 

road system overseen by VDOT.  In part each identified ditch was visited and photos were taken 

of the site. MPPDC staff compiled VDOT records and local government documentation to 

forward to the Legal Consultant to supplement the ownership and responsibility analysis of 

ditch maintenance.  The report found that the duty to keep ditches clear and maintained is 

determined by ditch-specific circumstances. More specifically, if the ditch was created by a 

single landowner or used to channel excessive water from a single landowner, that landowner 

would be responsible for damages resulting from the ditch.  If a party has a drainage easement 

for the ditch, that party would be responsible for maintaining the ditch.  Jenkins v. County of 

Shenandoah, 246 Va. 467, 436 S.E.2d 607 (1993). Landowners have the ability to fend off water, 

but there are limits to that ability.  As long as the water is going into a natural watercourse and 

does not improperly damage adjoining or downstream land, there is typically no liability or 

obligation to do anything further.  The difficult issue with most of these ditches is whether there 

is a duty to keep the water flowing.  This is complicated by the fact that, in many of the outfall 

ditches, the water is not flowing very well at substantial distances from roadside ditches due to 

the lack of elevation change and a corresponding lack of flow in the natural watercourses.  No 

party is responsible for such lack of flow if it has not taken some action that impedes that flow 

in the natural watercourse. However, if that flow has been impeded in an unreasonable manner, 

the party impeding the flow of water would be liable. For the full report please see Appendix D.   

MPPDC staff presented the report findings to MPPDC and action was taken to receive the 

report by the Commission on December 18, 2013.    As a result of the report findings and 

ongoing ditch drainage discussions, Virginia State Delegate Keith Hodges drafted House Bill 528 

to amend § 33.1-23.05:  "Revenue-sharing" highway funds. This drafted legislation would 

provide for use of so-called revenue-sharing highway funds for construction and maintenance 

of ditches and other drainage facilities and obtaining voluntary drainage easements or 

voluntary permission to enter private property. During the 2014 GA session HB 528 was 

introduced, but was stricken, after VDOT issued a letter of assurance that Middle Peninsula 
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Project Outcomes:  

1. Coordination of Local Government Administers and Local Planner to develop a local/regional 
Virginia Stormwater Management Program. 
 

2. Report on Roadside and Outfall Drainage Ditches.  
a. This report will be used in a recently funded project through the National Fish and Wildlife 

Foundation to assess ditches in Mathews County.  
b. This report supported the drafting of HB 528.  

 
3. Informed the State Water Commission of local government’s perspective on mandated matters of 

local and regional water supply plans, expansion of the ground water management area, water 
reclamation and reuse, and other indirect regulations and mandates that directly or indirectly 
impact water supply (quantity and quality) – stormwater, TMDL, and other Chesapeake Bay 
Cleanup efforts.  
 

4. Continued discussions to establish a regional sanitary sewer district to manage the temporal 
deployment of nutrient replacement technology for installed OSDS systems in Gloucester County.  

 

localities would have no problem addressing drainage issues impacting the transportation 

system as part of the VDOT Revenue Sharing program Tier 1 activity (Appendix E). 

 MPPDC staff also continued exploring the establishment of a regional sanitary sewer 

district to manage the temporal deployment of nutrient replacement technology for installed 

OSDS systems and assessment of land use implications associated with state regulations which 

make all coastal lands developable that was started during Phase I of this project.  MPPDC staff 

attempted to facilitate discussions between Gloucester County and Virginia State Delegate 

Keith Hodges to find an agreeable solution to allow Gloucester County to require mandatory 

sewer hookup as per § 15.2-2110. Mandatory connection to water and sewage systems in 

certain counties. However, disagreement persisted as per the legality of mandatory of hookup. 

 

VI. Conclusion 

 As Federal and State water quality regulations tighten, there is a need for local 

governments to stay informed and adaptable to these changes. With Phase II funds, MPPDC 

staff was able to continue building local knowledge of land and water quality concerns 

impacting their communities, and begin to develop and implement policy tools to address local 

needs.  
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Thank you for the opportunity to offer comments on Local Government Perspective on 
matters related to Groundwater:  Nature and Scope of Problem and Strategies for 
Management of the Resource 

 

My comments (Lewie Lawrence) will be organized as follows: 

 Historic perspective (Lewie) from Middle Peninsula rural coastal local governments 
who have recently pivoted from local government that gave little thought to any question 
of groundwater to being a regulated local government.  
 

 Offer  few words(Lewie):   Evolution of Regulatory Framework and Middle 
Peninsula local governments 
 

 Transition to the “what is the state of mind” at the local level (Lewie) 
o Lewie- offer a few remarks on confusion at the local level on items related to 

regulating water 
o Honorable Mr. Pete Mansfield- offered a few word and PowerPoint slides 

about the problems and challenges facing Middlesex County and beyond 
 

 Close:  Dr. Jim Pyne- Chief of the Hampton Roads Sanitation District (HRSD) 
Commission- Small Communities Division. 

 

Historic Perspective (Lewie) 

The Middle Peninsula (MP), Northern Neck (NN), and portion of Northern Virginia generally 
speaking paid little attention to the questions of water quantity and quality of groundwater.   

 With the exception of King William County- already included in the Groundwater 
Management Area (GWMA). 

o MP Local governments heard tales of permit delays; DEQ staff shortages; lack of 
water etc 

o MP  et al remained removed from ground water regulatory blanket 

About a decade ago- Terry Wagner and Scott Bruce from DEQ approached Middle Peninsula 
local governments about saltwater intrusion into drinking water and introduced MP localities to 
some of the challenges related to Groundwater and the Chesapeake Bay impact creator.   

Early 2000’s Commonwealth experienced significant drought-- Middle Peninsula localities, like 
much of the Commonwealth began to show “indicators” of problems—wells drying --“More 
Awareness” was needed 
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General Assembly (GA) Action  

 2003 Senate Bill 1221 Comprehensive water supply planning process 
 2005 Water Supply Plan regulations enacted 
 Local and Regional water supply plan developed 

More understanding at the local level, but MP et al still remained separated from a 
comprehensive regulatory blanket 

DEQ - 2010 Forms “Water Supply Plan Advisory Committee” established by statute to assist 
DEQ in developing, revising, and implementing the State Water Resources Plan 
 
***2010 Critical TIME for local governments ***    Unrelated arrival of several important 
state and federal water programs intended to manage: confined & unconfined aquifers, and 
surface water. 

 

Local Government State of Mind (Lewie) 

CONCURENTLY--    2010-2013 (Evolution of Regulatory Framework) 

2010 DEQ- discussing Expansion of the Ground Water Management Act 
Area and Water Reuse 

2010 EPA- established Chesapeake Bay TMDLS 

2010-2011 Development of local and regional water supply plans 

2011- Local governments asked to respond to the Chesapeake Bay 
Watershed Implementation Plan (WIP)  

2012 HB 1065 Consolidate Bill-- Erosion & Sediment Control, 
Stormwater, & Chesapeake Bay Preservation Acts; integration of 
programs 

Local Government chatter about water programs: 

Information flow is silent on-- response to Local/Regional Water Supply Plan submitted to State 
Water Control Board? 

State remains silent on local action/requirements under the Chesapeake Bay WIP 

Confusion with merger of DCR and DEQ for oversight of water programs 

Reluctance at local level to embrace stormwater program AKA- “Local Water Police” 

Increasing Confusion 

at the local level on 

items related to 

regulating water 
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Comments expressed by local elected officials concerning new regulatory blanket for the 
management of ground water across the Middle Peninsula- 

- GA needs to adequately fund DEQ Water Programs 
- DEQ needs adequate staff to review/ issue permits in reasonable time 
- DEQ needs resources to install monitoring wells across the expanded area to 

accurately model ground water 
- Impact economic development opportunities 
- Concerned that MP and NN water will be used to fill permit needs for existing 

permits already in the queue 

 

 Honorable Pete Mansfield:  problems and challenges facing Middlesex County and 
beyond (few power point slides) 

 

 Close:  Dr Jim Pyne- Chief of the Hampton Roads Sanitation District Commission- 
Small Communities Division. 

o Offer a few comments about the water reuse from HRSD 
o Offer recommendation of further study by GA  
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ROADSIDE AND OUTFALL DRAINAGE DITCHES  
 
I. PURPOSE 
 
 The purpose of this report is to analyze various legal and ownership issues associated 
with a handful of ditches along Virginia Department of Transportation (“VDOT”) roads which 
have proven to be problematic at the local level.  The report will set forth the general rules of law 
with regard to water flow from one property to another, the collection and distribution of the 
water in channels such as ditches, the responsibilities for the maintenance of such channels or 
ditches and the legal liabilities and responsibilities that result from excessive collection or flows 
of water created by the artificial courses of water or increases to natural courses of water.  The 
report analyzes seven selected ditches and makes recommendations of methods of analyzing and 
resolving future problems related to similar circumstances.  
 
II. LEGAL ANALYSIS 
 
 Virginia has adopted the modified common law rule with regard to surface water.  Under 
this doctrine, surface water is a common enemy and each landowner may fight it off as best he 
can, provided he does so reasonably, in good faith and not wantonly and unnecessarily or 
carelessly so as to injury another’s property.  Kurpiel v. Hicks, 284 Va. 347, 731 S.E.2d 921 
(2012), citing McGehee v. Tidewater Railway Company, 108 Va. 508, 62 S.E. 356 (1908).   
 
 Virginia recognizes at least two exceptions to the modified common law rule.  One 
exception is that a landowner cannot collect surface water into an artificial channel or volume 
and pour it upon the land of another to his injury.  Seventeen, Inc. v. Pilot Life Insurance Co., 
215 Va. 74, 205 S.E.2d 648 (1974).  Another exception is that landowner cannot interfere with 
the flow of surface water in a natural channel or stream in such a manner as to cause injury to the 
land of another.  Mullins v. Greer, 226 Va. 587, 311 S.E.2d 110 (1984); McGehee v. Tidewater 
Railway Co., 108 Va. 508, 62 S.E. 356 (1908).  While a landowner may turn surface water back 
on its neighbor, it cannot interfere with the flow of surface water in a natural channel.  Howlett v. 
City of South Norfolk, 193 Va. 564, 69 S.E.2d 346 (1952).  The following cases give examples of 
how these general rules have been applied. 
 
 In Seventeen, Inc. v. Pilot Life Insurance Company, 215 Va. 74, 205 S.E.2d 648 (1974), a 
landowner developed agricultural property into a shopping center.  To facilitate the flow of the 
increased surface water, the landowner replaced an 18 inch pipe under an adjoining roadway 
with a 48 inch pipe.  Even though there was a downstream drainage easement, the amount of 
water coming off the shopping center was so much greater than the runoff from the farm and the 
amount of water flowing through the 48 inch pipe was so much greater than the amount that 
would flow through an 18 inch pipe, the increased volume was deemed to be unreasonable.   
 
 In a similar case, a downhill landowner had a ditch through his property.  At the end of 
the ditch, he had placed a 12 inch pipe under a roadway.  That ditch was sufficient to hold the 
water from his land and the water that came naturally off a 26 acre tract above him.  A new 
owner of the 26 acre tract erected large apartment houses and constructed streets.  He also 
gathered the water running off his property into a two foot diameter pipe which ended a few 
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inches from the land of the downhill owner.  Although the downhill owner had a ditch through 
his property, the increased amount of water and the concentration of that water caused extensive 
damage to his property and was deemed unreasonable.  The downhill owner was entitled to 
damages as a result.  Third Buckingham Community, Inc. v. Anderson, 178 Va. 478, 17 S.E.2d 
433 (1941).  
 
 The construction of a road can create a natural dam if it is built higher than the 
surrounding land.  The party that constructs the road may become liable for the interference with 
natural drainage if it does not install adequate culverts to take care of the surface water, causing 
water to accumulate on an adjoining lot.  In Raleigh Court Corporation v. Faucett, 140 Va. 126, 
124 S.E. 433 (1924), a culvert was placed under a road.  However, it was placed at a depth 8 
inches above the surface of an adjoining owner’s lot.  This caused up to 8 inches of water to 
stand on the plaintiff’s lot whenever there was a heavy rain.  The failure to properly install the 
culvert resulted in liability. 
 
 Once water is in a well defined channel, a property owner generally cannot interfere with 
its flow.  Howlett v. City of South Norfolk, 193 Va. 564, 69 S.E.2d 346 (1952).  Nevertheless, a 
landowner can change the course of a stream on its property.  As long as the stream exits its 
property at the same point and no additional water is included, there is no liability on the owner.  
Cook v. Seaboard Air Line Ry., 107 Va. 32, 57 S.E. 564 (1907).  On the other hand, if, in 
rerouting the natural watercourse, additional water is placed on another landowner to that 
landowner’s detriment, the rerouting of the watercourse will be deemed unreasonable.  Mullins v. 
Greer, 226 Va. 587, 311 S.E.2d 110 (1984). 
 
 Municipalities and other governmental entities are not exempt from these rules.  They 
have the same obligations as landowners when they construct public improvements, including 
streets, on property that they own or control.  Howlett v. City of South Norfolk, 193 Va. 564, 69 
S.E.2d 346 (1952).  However, a municipality is not liable for damage caused by the flood of an 
artificial channel it created if the damage was due to an extraordinary rainfall.  City of 
Portsmouth v. Weiss, 145 Va. 94, 133 S.E. 781 (1926).  The court defined extraordinary rainfall 
to mean a rainfall that is so unusual and extraordinary that men of ordinary prudence would not 
have anticipated and provided for it.  It does not mean a larger downpour of rain than had ever 
previously occurred.   

 
This law has been consistently interpreted and applied since 1895.  However, few cases 

have specifically addressed maintenance of ditches.  In Jenkins v. County of Shenandoah, 246 
Va. 467, 436 S.E.2d 607 (1993), a county accepted the dedication of a drainage easement which 
it chose not to maintain.  The Supreme Court held that the county’s failure to maintain the 
drainage ditch did not absolve it of liability.  When the county accepted the dedication of the 
easement, it “also accepted the burden of maintaining it in the manner necessary to protect the 
servient estates”.  Jenkins v. County of Shenandoah, 246 Va. at 471, 436 S.E.2d at 610.   

 
The Supreme Court handed down another decision last year dealing with responsibility 

for maintenance of a ditch.  Livingston v. Virginia Department of Transportation, 284 Va. 140, 
726 S.E.2d 264 (2012), related to the relocation of Cameron Run, a natural stream, as part of the 
construction of the Capital Beltway in Fairfax County.  Over a period of 35 years, significant 
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sediment accumulated in the relocated Cameron Run, but VDOT did not dredge the sediment.  A 
significant storm produced “long periods of precipitation with high intensity downpours”, 
causing the flow depth of Cameron Run to increase in less than two hours from just under 2 feet 
to almost 14 feet.  That was the second highest water flow in Cameron Run in over 50 years, 
topped only by Hurricane Agnes.  That storm caused the water in Cameron Run to overflow, 
damaging nearby property.  The Court held that the reconstruction of the channel did not make 
VDOT an insurer in perpetuity against flood damage.  However, it found that the new channel 
may have worked without flooding if it had been properly maintained.  Therefore, VDOT was 
liable for the damage caused by its operation of the relocated Cameron Run, “including its failure 
to maintain” it.   

 
III. ANALYSIS OF EACH SELECTED DITCH 
 
 A. Gloucester County:  Outfall ditch adjacent to 9455 Maryus Road and 9469  
  Maryus Road. 
 
 I visited all seven ditches on March 22, 2013.  The specific ditch at issue at this location 
is an outfall ditch for the ditches on the north side of Maryus Road (State Route 649).  It is 
located between 9455 and 9469 Maryus Road, which are owned by Joann Hall and Anthony and 
Jennifer Quintero, respectively.  The water in the outfall ditch does not effectively drain.  
Instead, the outfall ditch is filled most of the time.  According to Garrey Curry, Director of 
Public Works for Gloucester County, there is water in the roadside ditches all along Maryus 
Road almost year round, except in periods of drought.  In March, all the ditches along that part of 
Maryus Road had standing water with algae in them.  The water in the outfall ditch was not 
perceptibly moving at that time.   
 
 VDOT maintains the ditches along the road, but does not maintain the outfall ditch.  The 
ditch in front of 9455 Maryus Road is about 5’ wide.  The centerline of Maryus Road is about 
15’ from the closest bank of the ditch and about 20’ from the far side of the ditch.  VDOT has a 
prescriptive easement in Maryus Road, which means that its right-of-way is only 30’ wide (Va. 
Code § 33.1-184).  Therefore, the roadside ditches are almost all entirely outside the right-of-
way and the outfall ditch is outside of the right-of-way. 
 
 Based upon a diagram on an aerial photograph (Exhibit 1), the outfall ditch goes in a 
straight line northward along a property line dividing several parcels to a creek or watercourse.  
It is about 1,200 feet long.  Although a line depicting the outfall ditch is drawn in a straight line 
on the aerial map, the image on the photograph appears to veer slightly away from the straight 
property boundary line.     
 
 A search of the titles to the properties that abut the outfall ditch did not disclose any 
easements.  The properties on both sides of the outfall ditch at Maryus Road were part of a single 
parcel conveyed by B. A. and Cornelia Rowe to Armstead Hall in 1895.  (Gloucester Deed Book 
20, page 256).  The Hall family divided the property among themselves, probably after 
Armstead’s widow died in 1965.  I could not find a plat showing the division.  If there is an 
easement, it would have likely been created then. 
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 The Hall descendants began selling the various parcels as they are shown today on the 
County’s Tax Map in the late 1960s.  A 1969 plat of the front part of the property at 9455 
Maryus Road shows the ditch crossing the property diagonally from the southwest corner to near 
the northeast corner and then running northward along the boundary line of the more northern 
parcels.  (Gloucester Plat Book 5, page 18; Exhibit 2).  A 1981 plat of the property at 9469 
Maryus Road shows “line in ditch” running along its boundary with the rear half of the 9455 
Maryus Road property, but no reference to a ditch on the boundary line along the southernmost 
part of that property.  (Gloucester Deed Book 240, page 355).  That is consistent with the 1969 
plat and indicates that the present outfall ditch as it leaves the roadside ditch was shifted from the 
southwest corner of 9455 Maryus Road to its southeast corner in or after 1981.  Since that only 
affected the owner of 9455 Maryus Road and would not have added to the water in the ditch, no 
liability or change in responsibility occurred unless and except to the extent the ditch was moved 
onto the property of 9469 Maryus Road. 
 
 A 1965 plat of Tax Map Parcel 248, the property behind 9455 Maryus Road owned by 
George E. Schaeffer, III, shows the ditch line meandering back and forth across the property line 
going back to the watercourse.  (Gloucester Plat Book 4, page 91; Exhibit 3).  A 1979 plat of Tax 
Map Parcel 416, the property on the east side of the ditch immediately behind 9469 Maryus 
Road, makes no reference to any ditch along the property line.  (Gloucester Deed Book 222, 
page 469).  However, a 1974 plat of Tax Map Parcels 417 and 417A, the parcels behind Parcel 
416, show “ditch” along the boundary line.  (Gloucester Deed Book 217, page 292).  Parcels 
416, 417 and 417A are all owned by Jefferson and Rebecca Cullison. 
 
 All properties along the outfall ditch were owned by the Hall family from 1895 until at 
least 1965.  Plats of almost all tracts adjoining the ditch expressly list the ditch as on or near the 
boundary line.  Therefore, they have treated the outfall ditch as a natural watercourse. 
 
 The creek or watercourse into which the outfall ditch flows goes eastward towards Ditch 
Bank Road (State Route 1104) in a defined channel that begins at Route 216.  There appear to be 
extensive wetlands on both sides of the watercourse on both sides of Ditch Bank Road.  There 
was virtually no flow of water on either side of Ditch Bank Road in March, even though the 
culvert running under Ditch Bank Road did not appear to be clogged up.  The roadside ditches on 
each side of the culvert had stagnant water within 30 feet of the culvert.  Therefore, even if the 
watercourse was cleared from the beginning of the outfall ditch to Ditch Bank Road, there was 
nowhere for the water to go. 
 
 The creek or watercourse then continues eastward until it subsequently crosses Maryus 
Road approximately 2,100 feet east of Ditch Bank Road.  There are two 24” to 30” culverts 
running under Maryus Road.  There was a defined flow in the watercourse at that location in 
March, but the culverts could have easily handled much more water.  The water going south 
from Maryus Road was a clear stream.  There was standing water in the roadside ditches leading 
to that stream with some algae, but not nearly as much as in the ditches near 9455 Maryus Road.  
 
 I was advised that a person living on Ditch Bank Road southwest of the culvert had 
apparently pushed debris into the area of the watercourse.  That act may have reduced the flow of 
water through the watercourse.  I was advised that the water levels in the ditches along Maryus 
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Road are higher now than prior to the debris being pushed into the watercourse.  I could not 
confirm the accuracy of that information.  However, if action was taken that interfered with the 
flow of surface water in an actual channel such as this watercourse, that person could be liable 
for any damage caused by flooding of that channel.  Howlett v. City of South Norfolk, 193 Va. 
564, 69 S.E.2d 346 (1952).  Such conduct could also violate Gloucester County Ordinance § 8.5-
36(b) which provides that “Under no circumstance shall any use, activity, and/or development 
adversely affect the capacity of the channels or floodways of any watercourse, drainage ditch, or 
any other drainage facility or stream.”  Such action might have also violated EPA statutes and 
regulations.   
 
 Otherwise, the problem with the outfall ditch appears to be an act of nature rather than 
any lack of maintenance.  Although the level of standing water in the outfall ditch and the 
roadside ditches on Maryus Road could have been increased in part by a clogged ditch or debris 
in the watercourse, the channel downstream from the Ditch Bank Road culvert was hardly 
moving with standing water in it.   
 
 Unless there is a significant blockage of that channel between Ditch Bank Road and the 
Maryus Road culvert, the primary cause of the lack of flow in the outfall ditch is the lack of 
change of elevation.  The water level in Mobjack Bay appears to be not much lower than the 
water level in the watercourse, causing the slow movement of the water all the way back to 9455 
and 9469 Maryus Road.  The ability of any ditch to drain water is primarily dependent on 
elevation change.  There is very little elevation change through this area.  Therefore, the water 
will essentially stand still because there is nowhere for it to go.    
 
 Neither VDOT nor the County has a drainage easement in the outfall ditch.  Therefore, 
neither has any right or responsibility to clear the outfall ditch.  VDOT is responsible for clearing 
the ditches along the road because those ditches channel water from the road.  However, cleaning 
those ditches would not reduce the level of water in the outfall ditch.   
 
 Therefore, except for the person who may have placed debris in the channel, there 
appears to be no person or entity responsible for the standing water in the outfall ditch.  
 
 B. Gloucester County:  Outfall ditch adjacent to 2553 Guinea Circle Road 
 
 The problem with the outfall ditch at 2553 Guinea Circle Road (State Route 652) is that it 
backs up and floods Guinea Circle Road during periods of heavy rain.  This outfall ditch is not 
well defined.  In March, the culvert under the road was entirely underwater on both sides.  There 
was a flow of water leading to the culvert on the other side of the road, so some water was 
moving.  Nevertheless, the water on the outfall side was not visibly moving.  The outfall ditch 
had much growth in it, but there was no visible debris deposited by anything other than the force 
of nature.   
 
 Outfall ditch is a misnomer at this location.  Based on the County Tax Map, the water 
comes to Guinea Circle Road from the west by way of a natural stream.  That watercourse 
continues east of the road.  The watercourse is a clearly defined channel from Guinea Circle 
Road to well beyond Belvin Farm Road.  (Exhibit 4).   
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 Guinea Circle Road is a potential dam to the watercourse.  Since VDOT’s road cannot act 
as a barrier to the passage of water, it must have culverts adequately sized to allow the continued 
flow of water.  Based on the lack of flow of water in the downstream (east) side of the culverts, 
the culverts do not appear to be undersized.  They are not causing the outfall ditch to be full of 
water. 
 
   We did not walk along the outfall ditch from Guinea Circle Road.  However, we did 
drive down Belvin Farm Road to the point at which the natural watercourse passes under the 
road.  At that point, the watercourse was well defined and flowing well into and through a 24 
inch pipe.  Based on the level of the ice around the downstream side, it was probably low tide at 
the time of the site visit because the water had been at least 6 inches to 12 inches higher 
overnight.  Therefore, the blockage, if any, is between Guinea Circle Road and Belvin Farm 
Road. 
 
   The watercourse on the east side of Guinea Circle Road follows a boundary line 
between the owners of Tax Map Parcels 108 and 31 on the south and east sides (Shell and Calvin 
French and Big OK Enterprises, respectively) and Parcels 8 and 13 on the north and west sides 
(Michael Pels and Ashley Ann Winebarger and Nikola and Vesne Janjic, respectively).  That 
boundary line runs for almost half the distance from Guinea Circle Road to Belvin Farm Road 
following the meander of the watercourse.    
 
 There is only one plat in the chain of title of 2553 Guinea Circle Road, which is owned 
by Pels and Winebarger and located on the north side of the outfall ditch.  The boundary line that 
follows the ditch is described in a plat as “line in stream.”  (Gloucester Plat Book 23, page 180; 
Exhibit 5).  No plat was found for the property behind it, Parcel 53-13, but a 1952 deed in the 
chain of that title describes the property as bounded by a creek on the east.  (Gloucester Deed 
Book 92, page 432).  
 
 On the south and east sides of the ditch, there are no references to the ditch, creek or 
stream in the chain of title of either Parcel 53-108 or Parcel 53-31 going back to at least 1940.   
 
 No language creating an easement was found in any of the deeds.  However, based on the 
aerial photograph, the 1996 plat and the 1952 deed, this is a natural creek or stream.  Therefore, 
this outfall ditch is a natural watercourse and no one has the obligation to maintain it.   
 
 It is possible that, if the watercourse were cleaned out between Guinea Circle Road and 
Belvin Farm Road, the water would flow faster and the outfall ditch would not remain full.  
However, because neither VDOT nor the County has any easement, they have no responsibility 
to maintain the ditch.  Only the landowners on each side of the watercourse have the right to 
maintain it or otherwise clear it out.  The landowners may not restrict the flow of water in a way 
to harm others, but they do not have an affirmative duty to clear or maintain it unless they do 
something that unreasonably increases the flow of water into it.  Therefore, if the growth that 
clogs up the stream is natural and the adjoining owners have done nothing to cause that to occur 
or to become worse, they have no liability.   
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 C. Gloucester County:  Outfall ditch adjacent to 2763 Guinea Circle Road 
 
 The problem with the outfall ditch at 2763 Guinea Circle Road (State Route 652) is that it 
also backs up and floods Guinea Circle Road during periods of heavy rain.  There are two 
culverts on the west side of the road across from 2763 Guinea Circle Road.  There was flow 
coming into them from two different watercourses in March.  On the east side, there was visible 
flow about 15 inches past the two pipes.  The waterline was almost up to the top of the pipes.  
When Garrey Curry had been there two weeks earlier, the roadside ditch had much less water in 
it.   
 
 Outfall ditch is also a misnomer at this location.  There are two defined watercourses 
flowing from the west to Guinea Circle Road which merge to become one watercourse east of 
the road.  They appear to be natural channels.  The outfall ditch is a continuation of that merged 
watercourse. 
 
 The watercourse flows through 2763 Guinea Circle Road, which is Tax Map Parcel 53-15 
and owned by Steven J. Carter.  This parcel was owned by A. J. Hogge at the time of his death in 
1940.  Hogge also died owning Parcel 53-3, which adjoins the larger watercourse on the western 
side of Guinea Circle Road and through which the smaller watercourse flows.  There is no 
easement in the chain of title to 2763 Guinea Circle Road.  
  
 Guinea Circle Road is a potential dam where the two watercourses converge.  Since 
VDOT’s road cannot act as a barrier to the passage of water, it must have culverts adequately 
sized to allow the continued flow of water.  Based on the amount of water on the downstream 
(east) side of the culverts, the culverts do not appear to be undersized.     
 
 There was a fair amount of debris to the left of the channel on the east side of the road 
that was left over from an earlier storm, an overflow of water across the road or someone’s effort 
to clean out the ditch.  However, that debris was not in the channel itself. 
 
 The blockage, if any, is downstream of Guinea Circle Road.  It is possible that, if the 
downstream channel were cleaned out, the water would flow faster and the stream would not 
remain full.  However, neither VDOT nor the County has a drainage easement down the 
watercourse so neither has any responsibility to maintain that ditch.   
 
 Unlike the first two ditches, this watercourse goes through a single parcel rather than 
along a boundary line between two parcels.  Only the landowner has the right to maintain it or 
clear it out.  The landowner may not restrict the flow of water in the watercourse through his 
property in a manner that harms others, including causing flooding of Guinea Circle Road or the 
property at 2763 Guinea Circle Road.  However, he has no affirmative duty to clear it or 
otherwise maintain it.  If the growth that clogs up the watercourse is natural, he has no liability.  
On the other hand, if he has done something to clog the watercourse or to otherwise impede the 
flow of water through the watercourse, he may have some responsibility to clear out the 
obstruction.   
 
 

27



8 
 

 D.  Gloucester County:  Outfall ditch adjacent to 7479 Brays Point Road 
 
 According to Mr. Curry, there has not yet been a problem with the ditches along Brays 
Point Road, the culverts at 7479 Brays Point Road (Route 636) or the outfall ditch.  However, his 
concern relates to future drainage from potential development of Woodville Park which could be 
collected in the roadside ditch and flow to the subject culverts and outfall ditch.   
  
 The outfall ditch appears to be a natural watercourse.  In March, there was excellent flow 
into and out of the culvert at that location.  There is a large headwall with two 36 inch pipes at 
the outfall ditch.  We could see a flow going into the culvert.  Although we could not see any 
obvious flow in the outfall ditch itself, the ditch appeared to be about 10 feet wide and fairly 
deep.   
  
 There are ditches along the north side of Bray’s Point Road flowing toward the culvert.  
There was very little water in the ditch east of the culvert.  Most of the water was coming down 
the road from Woodville Park and other properties to the west of the culverts.  The subject 
outfall ditch was therefore carrying the Woodville Park water as well as water it has historically 
carried.   
 
 If the roadside ditch and the outfall ditch become overwhelmed by excess water, it will 
likely have been created by the development of Woodville Park or other properties along Brays 
Point Road.  As with all owners, the County has the right to divert water from its property in a 
reasonable manner.  Diverting it into the roadside ditch along Brays Point Road puts it into a 
channel, which is permissible.  However, if its use of the property adds so much water that the 
channel cannot handle it and causes problems to landowners on the same side of the road or if it 
forces the water through the culverts under Brays Point Road in such a way as to damage 
property on the other side, the County could become liable under the rules set forth in Kurpiel v. 
Hicks, 284 Va. 347, 731 S.E.2d 921 (2012).   
 
 Accordingly, adding more water to the flow in the ditch would not in and of itself be a 
problem.  However, an unreasonable amount of extra water could create liability on the County 
if the ditches and culverts cannot handle it. 
 
 E. Mathews County:  Outfall ditch at end of Old Ferry Road 
 
 The problem at this location is that the beach is being eroded by the water that flows out 
of the outfall ditch beyond the end of State maintenance of Old Ferry Road (Route 633).  The 
owners of the property to the north of Old Ferry Road, Christine and Mark Eubank, have recently 
improved the ditch from the end of State maintenance to the beach.  Rather than flowing directly 
from the end of the ditch to the Bay, the water has cut a zigzagging channel across the beach.   
 
 Old Ferry Road ends about 150 feet short of the Chesapeake Bay.  It terminates on the 
end of the asphalt, approximately 95 feet before the beach.  That extra 95 feet consists of a 
graveled roadway which curves and extends to the right.  It ends at a drop off at the edge of the 
beach.  The State maintained asphalt roadway is approximately 10 feet wide.   
 

28



9 
 

 Two large pylons have been placed in the sand.  According to Sue Thomas, an 
Environmental Planner for Mathews County, the pylons were installed in the last two years by 
the Eubanks.  The two pylons in the sand are approximately 30 feet from the bulkhead to the 
right.  If the State maintained portion of the road were extended straight to the Bay, the taller left 
hand pylon would be in the 10 foot line of pavement, approximately a foot or two from the left 
hand side of it.  The bulkhead and the two posts are not parallel to Route 633 and do not 
approximate a direct extension of the 30 foot right-of-way, although such a 30 foot right-of-way 
would pass through that area.   
 
  The road has been shown as a public road on plats of the properties south and north of 
the road since 1937 and 1952.  (Mathews Deed Book 33, page 600 and Plat Book 1, page 77; 
Exhibits 6 and 7, respectively).  The road was shown extending to or within 50 feet of the normal 
high water mark on those plats.  They also showed the road as a straight line.  A 1956 plat of the 
property south of the road, now owned by Edward and Evelyn Cheek, showed the southern edge 
of the roadway flaring somewhat more to the south, beginning at the approximate location of the 
current end of State maintenance.  That plat described the area beyond what is now the end of 
State maintenance as “Reserved Beach”.  (Mathews Plat Book 4, page 206; Exhibit 8). 
 
 The Old Ferry Road ditch line follows generally the VDOT right-of-way leading up to 
the end of State maintenance.  It could be within the 30 foot right-of-way because it appears to 
be within 10 feet of the edge of pavement.  There is a culvert that runs under Sweet Gum Road, 
so that the water leading up to the riprap is largely coming from the runoff along Old Ferry 
Road.  The ditch curves away from the right-of-way and the graveled road bed at the end of the 
VDOT right-of-way. 
 
 In 2012, the Eubanks improved that ditch beyond the end of State maintenance pursuant 
to a permit from the County.  The plans submitted with the permit application show the proposed 
riprap well off the VDOT right-of-way.  It indicates that the existing ditch was along the 
property line.  The Eubanks installed riprap from adjacent to the end of State maintenance to the 
beach.  At no location is the riprap on the VDOT property.  The riprap has apparently cleaned the 
water because the water on the downstream side of the riprap looked quite clear and was 
flowing.  Ms. Thomas stated that it was previously “dirty”.   
 
 Rather than going straight to the Bay, the water has cut a channel in the sand after it 
flows out of the riprap portion of the ditch.  It makes a 90 degree turn to the right at the larger of 
the two pylons.  It runs to a jetty and then turns left towards the Bay.  However, it cuts back 
horizontally to the left as it nears the Bay before angling into the Bay.  The channel does not 
enter into a straight line extension of Old Ferry Road until well into the beach.  All of the erosion 
of the beach is either on the Eubank property or on the straight line extension area.   
 
 According to Ms. Thomas, a nor’easter did substantial damage about 4 or 5 years ago, 
taking away much of the land along this area and washing out most of the sand.  The fourth 
house going north on Sweet Gum Lane from Old Ferry Road actually fell into the water because 
it was undermined.  She said that prior to the nor’easter the water from the ditch on the north side 
of Old Ferry Road went in a channel in a straight line to the Bay.  The current curving channel 
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on the beach is new.  She said there is much more sand on the beach here now than there had 
been.  The jetties were put in to catch the sand and they are doing their job. 
 
 The straight line extension of Old Ferry Road is likely to be a prescriptive easement to 
the beach.  While the name of the road might indicate that it is a former public landing, it is 
much more likely that the “old ferry” crossed Milford Haven at the other end of Old Ferry Road, 
where the Route 223 bridge is located.  It is unlikely that there was a ferry across the Bay from 
the subject road ending.  Instead, this was probably just the end of the road.   
 
 Based on the plats, this has been treated as a public road for many years.  It was likely 
maintained by the County prior to the enactment of the Byrd Road Act, which transferred county 
control of public roads to VDOT’s secondary road system.  VDOT made early administrative 
decisions as to which roads and which parts of roads to include in its secondary system.  The end 
of State maintenance marks the end of the portion of the road that VDOT apparently chose to 
accept into the system.  However, failure to accept the rest of the road into the system did not 
eliminate the public’s right to use the road.  The Code of Virginia establishes certain 
presumptions as to the existence of public roads:   

 
When a way has been worked by road officials as a public road and is used by 
the public as such, proof of these facts is prima facie evidence that the same is a 
public road.  And when a way has been regularly or periodically worked by road 
officials as a public road and used by the public as such continuously for a 
period of twenty years, proof of those facts shall be conclusive evidence that the 
same is a public road.  In all such cases, the center of the general line of passage, 
conforming to the ancient landmarks where such exist, shall be presumed to be 
the center of the way and in the absence to proof to the contrary the width shall 
be presumed to be thirty feet.  (Va. Code § 33.1-184) (emphasis added). 

 
 This 30 foot presumption predates the Byrd Road Act of 1932 by 227 years.  Section 2 of 
Chapter 34 of the Law of Virginia of 1705 provided that every road shall be “at least thirty foot 
broad”.  (Exhibit 9).  That 30 foot width provision has been reenacted regularly over the last 300 
years.  (See for example, 1748 Laws of Virginia, Chapter 28, § 6; 1785 Code of Virginia, 
Chapter 75, § 6; 1819 Code of Virginia, Vol. 2, Chapter 236, § 7, page 235; 1860 Code of 
Virginia, Chapter 52, § 5, page 298; 1874-1875 Acts of Assembly, Chapter 181, page 177; 1908 
Acts of Assembly, Chapter 388, page 674; Virginia Code of 1919, § 2015; 1928 Acts of 
Assembly, Chapter 159, § 31, page 580). 

 
Therefore, the public probably has a prescriptive easement in a 30 foot right-of-way 

running along a straight line extension of Route 633 past the end of State maintenance to the 
Bay.  That line does not match the current graveled portion of the roadway.  Even if there is no 
proof of public maintenance, the 1937 and 1952 plats reflect the public’s right to use the 
extended roadway.  The Eubanks and the Cheeks may own the underlying title up to the center 
line of the 30 foot prescriptive easement on their respective sides.  However, no deed in their 
chains of title claims ownership of the prescriptive easement area.   
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 VDOT’s responsibility ends at the end of State maintenance.  If VDOT never accepted 
the rest of the roadway for maintenance, it never became VDOT’s responsibility.  If VDOT has 
discontinued the rest of the roadway, it ceased to be VDOT’s responsibility at the time of 
discontinuance.  Under either circumstance, the public likely has access across the rest of the 
roadway as a prescriptive easement.  To the extent the County chooses, it may maintain the rest 
of the road, but it has no duty to maintain roads or their ditches not in the State’s secondary 
system pursuant to the Byrd Road Act. 
 
 Most of the water in the ditch, including the riprap portion, comes from Old Ferry Road.  
Since Old Ferry Road and the ditch line along the road predate its acceptance into the secondary 
system, the ditch was a natural channel when VDOT become responsible for the road.  That 
would not relieve it of liability if it took action that unreasonably increased the flow of water into 
the ditch.  However, there does not appear to be anything done by VDOT to increase the flow.  
The ditch was properly carrying water toward the next watercourse, the Bay.   
 

It appears that the present erosion of the beach was created by the improvements made to 
the roadside ditch by the Eubanks.  However, all damage from their improvement is either on 
property they own or on the prescriptive easement area.  The former outfall ditch from the end of 
the roadside ditch went straight to the Bay, which made it a part of the natural channel and 
watercourse flowing from the end of the roadside ditch.  Neither VDOT nor the County has any 
responsibility for doing anything to take the water from the end of the riprap improvement into 
the Bay.   
 
 F. Mathews County:  Outfall ditch at Old Ferry Road, South Bay Haven Road and  
  North Bay Haven Road intersection 
 
 The problem at this intersection is that at least one of the ditches frequently overtops its 
banks during and after a storm event.  Therefore, the problem is primarily a flooding issue.  None 
of the ditches were overflowing in March or August.  The water at the northeast corner goes into 
a culvert that runs cater-corner across the road.  It outlets into the ditch at the southwest corner.  
South Bay Haven Road goes toward Milford Haven Bay.  The roadside ditch on the west side of 
the road turns away from the road not far from an inlet of that bay and takes the water toward the 
inlet.     
 
 There is no ditch at the northwest corner of Old Ferry Road where the Post Office is 
located.  The water was not up to the top of the culvert in March.  On the southwest corner, the 
ditches along both South Bay Haven Road and Old Ferry Road were not completely full, but 
they had much standing water with algae.  The same situation occurred at the northeast corner 
and the ditches on North Bay Haven Road and Old Ferry Road.   
 
 The only perceptible flow in any of the ditches at that corner in March was at the first 
driveway on North Bay Haven Road.  The water was flowing towards the intersection.  That 
would indicate that the culvert was working.  A sidewalk culvert on the northeast side of Old 
Ferry Road going towards the culvert looked completely covered on the upstream side, but there 
was very little water backed-up.  This means that the debris was not preventing the flow of water 
in the ditch.  While we were at the site in March, Ms. Thomas talked with Ms. Kendall, the 
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Postmaster at this Post Office.  Ms. Kendall said that the road does not flood as often or as badly 
as it used to.   
 
 When I went back to the intersection on August 1, 2013, the ditches had no standing 
water in them, even though the prior two months had been very wet and it had been raining some 
during the day.  Later that day, I went back to Gwynn’s Island near the end of a sustained 
downpour.  There was water standing in the southeast side ditch along Old Ferry Road between 
the intersection and the first driveway culvert.  Otherwise, there was no water standing at any of 
the ditches on the south side of Old Ferry Road.  There was also water standing in the northwest 
curve closest to the post office where there is no ditch.  There was no water in the ditch line 
along Old Ferry on the north side, but there was water in the ditch on North Bay Haven Road 
through at least the first three driveway culverts.  There was no perceptible flow at either end of 
the pipe under Old Ferry Road.  
 
 The problem at this intersection appears to be a lack of elevation change.  When there is 
significant rain, such as the afternoon of August 1, the ditches will fill.  I saw no evidence of 
improperly maintained ditches and culverts, with the exception of one culvert on the north side 
of Old Ferry Road which was not causing any problem.  The water did not appear to back up 
going south on South Bay Haven Road.  The ditches along that road were well maintained and 
the culverts were not full, so they were not impeding the flow of water in the ditches. 
 
 To the extent the ditches along South Bay Haven Road or the culvert under the 
intersection are causing flooding, VDOT is responsible for maintaining the ditches and culverts.  
On the other hand, to the extent the culverts under the private driveways and sidewalks are 
inadequate and causing flooding, the responsibility is likely on the landowner because those are 
his or her improvements.  However, no one is responsible for flooding caused by extraordinary 
rainfalls.  City of Portsmouth v. Weiss, 145 Va. 94, 133 S.E. 781 (1926). 
 
 As long as the water stays in the ditches, the ditches are doing their job.  They eventually 
drain, as was evident on the morning of August 1.  The next time the road floods, an engineer 
should examine the ditches and culverts between the intersection and the outfall ditch on South 
Bay Haven Road to the inlet to see if there is blockage along the way.  If not, the problem is a 
lack of elevation change. 
 
 G. Middlesex County:  Ditch behind YMCA on Route 33 
 
 VDOT has a drainage easement onto the subject property.  A ditch was extended from the 
end of VDOT’s easement to the rear of the subject property and into a pipe going onto the 
property of an adjoining owner, Doug McMinn.  At some point, VDOT cleaned out the ditch, 
although it is not clear whether it cleaned just the VDOT ditch or the entire ditch to the pipe 
going onto Mr. McMinn’s property.  In either event, the cleaning out of the ditch increased the 
flow of water through the ditch and into the pipe.  The increased volume/velocity of the water in 
the pipe caused damage to Mr. McMinn’s property, leading him to dig up the pipe and 
effectively dam the end of the ditch.  There have been several proposals about how to fix the 
problem, none of which have yet been realized. 
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 The property is a 10 acre tract.  It was purchased by the Middlesex County School Board 
in 1962 from Nellie and Robert McMinn.  (Middlesex Deed Book 80, page 450; Exhibit 10).  It 
is owned by the Middlesex County Board of Supervisors.  The property is leased at no cost to the 
YMCA.   
 
 The first part of the ditch was constructed as part of improvements by VDOT to Route 33 
in the late 1960s.  VDOT acquired an easement for the ditch at that time.  The easement is 
clearly delineated on the highway plan sheet running along the east side of the property inside 
the property line beginning at Route 33.  (Exhibit 11). 
 
 At approximately the same time, the School Board decided to create a playing field in the 
northeast portion of the property.  Before doing so, it needed to take care of excessive water.  It 
therefore extended the ditch from the end of VDOT’s easement to across the northern portion of 
the property.  As part of that project, it obtained a 15 foot wide easement in 1967 from Nellie 
McMinn that allowed it to run the water in a pipe from the end of the ditch on the School 
Board’s property 150 feet onto the McMinn property.  Under express terms of the deed, the 
easement would last as long as the School Board was the owner of the property.  (Middlesex 
Deed Book 87, page 527; Exhibit 12).    
 
 In 2002, the Middlesex School Board conveyed the property to the Middlesex County 
Board of Supervisors.  (Middlesex Deed Book 353, page 773; Exhibit 13).  Even though the 
School Board and the Board of Supervisors are both part of the Middlesex County government, 
they are separate legal entities and the clause in the deed automatically terminated the easement.  
Thereafter, the Middlesex County Board of Supervisors was channeling water and putting it onto 
the McMinn property without authorization.   
 
 After VDOT cleared out the ditch a couple of years ago, large storms would cause much 
greater volume and quantity of water to flow into and out of that culvert.  When it exited the 
culvert, it caused significant scouring and other damage to Mr. McMinn’s property.  Mr. 
McMinn was not happy with that situation, so he removed the pipe and dammed the watercourse 
at the boundary line.  The damming worked for Mr. McMinn’s purposes because the area that 
had been over and beyond the pipe is now dry.  A major storm could cause the water to go over 
the dam, but it would go in sheet form, not in a concentrated form.  To the extent Mr. McMinn 
went onto the Board of Supervisors’ property, he was trespassing and damaging public property.  
Otherwise, he was within his rights to do what he did. 
 
 Middlesex County, VDOT and Mr. McMinn worked out an easement arrangement to 
have the water channeled to a different area.  That arrangement had problems related to 
elevations.  In the end, the parties could not agree on all terms of the agreement.  The parties are 
seeking to do a “green” project with the help of VIMS that would follow the old easement and be 
good for all parties.    
 
 There is some concern that children playing on the playground would play near the bank 
of the ditch and fall in.  Orange fencing has been installed to screen it off.  Based on my 
observation, the water is being held within the ditch line.  It does not appear to have overflowed 
onto the McMinn property and so does not trigger any legal liability at this time.  However, the 
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County has no place to send the water.  If the “green” project does not work and the water ponds 
excessively at the rear of the property, the County may be required to do something that 
somehow captures and holds the water in a safer and more efficient manner. 
 
 To the extent the water in the ditch overflows onto Mr. McMinn’s property, any damage 
resulting from the channeling of the water likely falls on the County, not VDOT.  Because the 
deed of the easement from Mrs. McMinn to the School Board recites the School Board’s desire 
to build a playground, it is assumed that the easement to VDOT would have adequately handled 
all water generated by VDOT and that the water from the road did not create the need for the 
extra easement.  Therefore, the channeling done to the rear of the property was done by the 
School Board for the purpose of improving its property.  The County inherited responsibility 
when it obtained the property.  If the assumption about the adequacy of VDOT’s easement is 
incorrect and highway runoff was the reason the additional easement was needed in the first 
place, VDOT could have some responsibility and may need to obtain an extension of its drainage 
easement. 
 
IV. RECOMMENDATIONS FOR ANALYSIS OF FUTURE PROBLEMS 

 
 The duty to keep ditches clear and maintain them will be determined by the 
circumstances.  If the ditch was created by a single landowner or used to channel excessive water 
from a single landowner, that landowner would be responsible for damages resulting from the 
ditch.  If a party has a drainage easement for the ditch, that party would be responsible for 
maintaining the ditch.  Jenkins v. County of Shenandoah, 246 Va. 467, 436 S.E.2d 607 (1993). 
 
 Landowners have the ability to fend off water, but there are limits to that ability.  As long 
as the water is going into a natural watercourse and does not improperly damage adjoining or 
downstream land, there is typically no liability or obligation to do anything further.   
 
 The difficult issue with most of these ditches is whether there is a duty to keep the water 
flowing.  This is complicated by the fact that, in many of the outfall ditches, the water is not 
flowing very well at substantial distances from roadside ditches due to the lack of elevation 
change and a corresponding lack of flow in the natural watercourses.  No party is responsible for 
such lack of flow if it has not taken some action that impedes that flow in the natural 
watercourse.  However, if that flow has been impeded in an unreasonable manner, the party 
impeding the flow of water would be liable for any resulting damage.  Mullins v. Greer, 226 Va. 
587, 311 S.E.2d 110 (1984); Howlett v. City of South Norfolk, 193 Va. 564, 69 S.E.2d 346 
(1952).   
 
 If the ditch is a natural watercourse or has been in existence for many years, it must be 
determined whether there has been an excessive increase in the amount of water going into it.  
For example, if a property that had previously been unimproved becomes improved with an 
extensive area of impermeable surface, such as multiple buildings, asphalt parking lots or a large 
road system, the party creating the excessive amount of water runoff may be responsible for an 
unreasonable increase in the water placed into the natural channel.  Nevertheless, every 
landowner has the right to reasonably develop its property and to fend off water.  Its only other 
limitation is that it cannot collect the water in a volume and pour it upon the land of another to 
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his injury, such as occurred in Seventeen, Inc. v. Pilot Life Insurance Co., 215 Va. 74, 205 S.E.2d 
648 (1974).  That situation could occur on Brays Point Road, depending on how water is handled 
at the Woodville Park development and how extensive the development of Woodville Park may 
become.   
 
 If the problem is that a ditch has become clogged, it must be determined why the ditch is 
clogged.  If the clogging is caused by natural growth in it, it is possible that no party is 
responsible.  However, if a party created or relocated a channel on or along its property in such a 
manner that caused it to become clogged or handle less water, the party may have responsibility 
to maintain the ditch.  Livingston v. Virginia Department of Transportation, 284 Va. 140, 726 
S.E.2d 264 (2012).  Therefore, VDOT may have a responsibility to keep roadside ditches clear of 
natural vegetation so that the flow of water is not impeded.  However, if the water does not flow 
because of a lack of elevation change, VDOT would not be responsible for that standing water.   
 
 A party with a drainage easement over the property of another has the right to channel 
water into the easement.  However, that party also has a duty to keep the easement area clean 
enough to allow the flow of water through the channel.  Jenkins v. County of Shenandoah, 246 
Va. 467, 436 S.E.2d 607 (1993).  If a party had an easement to flow water through the property 
of another and that easement terminates, as was the case with the School Board’s easement onto 
the McMinn property, the former holder of the easement must then take steps to prevent the flow 
of the water onto the neighbor’s land in any concentrated flow.   
 
 To determine the existence of an easement, one must examine the land records.  Although 
certain easements can be implied or created by necessity, that rarely happens with regard to 
drainage easements.  Most drainage easements are express and set forth in a recorded document 
such as a deed or plat. 
 
 No one is responsible for a ditch to the extent it is a natural channel.  Most of the 
properties in Gloucester County along the outfall ditches at Maryus Road and Guinea Circle 
Road had plats or deeds which reflected the existence of the ditch.  Designations like ditch, creek 
or stream indicate that such a ditch is a natural watercourse or has become one over the course of 
many years.  Therefore, any adjoining landowner has the right to channel its water into that 
ditch, creek or stream so long as it does so in a reasonable manner.   
 
 In situations in which a ditch overflows and floods a road, like the two ditches at Guinea 
Circle Road and the ditch at South Haven Bay Road, further investigation is needed to determine 
the cause.  If the cause is an unusually large storm that meets the Supreme Court’s definition of 
an extraordinary rainfall, no one is responsible.  City of Portsmouth v. Weiss, 145 Va. 94, 133 
S.E. 781 (1926).  If a road floods when water on the downstream side is below road level, then 
the culvert may be damaged or too small to handle water coming towards the culvert.  If the 
water level on both sides of the culvert are at the same elevation, the problem is likely 
downstream or simply too much water in too short a period of time.   
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APPENDIX E:  

VDOT’s Response to House Bill 528 
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